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It is unclear how the second session
of the 104th Congress will treat S.956.
The bill's advocates are attempting to
enlist the support of senators who are
not members of the Judiciary Committee. Much could depend on Senator
Feinstein's efforts, primarily whether
she can forge an effective coalition
that favors a national assessment of the
appellate system. Should Senator
Feinstein be unable to do so, resolution of the circuit-splitting issue may
depend on her willingness to filibuster,
whether Republicans can secure
needed votes for cloture, and how
much senators from the other 41 states
will defer to senators who represent
the nine states in the Ninth Circuit. If
the Senate approves S.956, prospects
for passage in the House will depend
substantially on Representative Henry
Hyde (R-Illinois), chair of the Judiciary Committee, Representative Carlos Moorhead (R-California), chair of
the Judiciary subcommittee with responsibility for the bill, and California
members of the House. V1
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CARL TOBIAS is a professor at the University of Montana School of Law.

Trial by jury or judge: which is speedier?
The most probable explanation is
that the actual trial and eventual decision by a judge are more prone to interruption and delay than the jury
process. Others have observed this judicial tendency. Some lawyers have
noted a "source of protraction in
bench trials: the irregular or discontinuous scheduling of trial dates to
meet the convenience of the judge but
not the lawyers. These lawyers complained that the absence of a jury
allows judges to start and stop the pro-
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ceedings too easily. '
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Many commen-

tators have also noted the judges' practice of postponing decision for an
extended period.2
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Judge Prentice

Marshall estimated the delay at
"months" and attributed it to the diversion of other duties. 27 As Judge William Palmer put it:
Even if a judge announces his decision
from the bench, written findings, conclusions and judgment nearly always must
be prepared, and the work of preparing
them may require not hours, but days. And

if a cause is taken under submission by the
judge to await the preparation and filing of
briefs by counsel, their work on them, the
judge's study of them, his research, and his
work defining and announcing his decision may require considerably more time
off the courtroom stage than would be
equivalent to the excess of trial time by
jury over that by judge. For very simple
cases, it is true, no doubt, that trial by jury
takes more time than trial by judge, but in
January-Februaiy1996

the overall functions of a large metropolitan court, frankly I do not know whether
time would be saved ifjury trials were abolished and every case were tried by only
a judge. s

In assessing the speed of trial by jury
versus trial byjudge, one must consider
both the length of the actual trial and
also the total time from filing to termination of the case. The actual trial may
proceed more slowly before ajury than
before ajudge, because of extra procedural steps. Yet, contrary to intuition,
jury-tried cases last less long on the
docket than judge-tried cases, probably
because the press of other duties leads
judges to interrupt the trial and postpone eventual decision. Thus, reformers who seek to speed up civil litigation
by eliminating thejury should consider
other time-saving measures. V
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